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The question of the admissibility of mental health
records in custody disputes is one that provokes
spirited legal and psychological debate. While all
50 states have adopted some form of legislation
governing psychologist-patient privilege, inter-
preting and applying these laws on a national basis
remains virtually impossible. The tension between
preserving a patient’s confidentiality and admit-
ting critical discovery is strikingly evident in the
context of custody disputes, where often preserv-
ing a child’s best interests depends upon the
court’s ability to gauge the mental health of a par-
ent. No clear national standard has emerged from
the multiplicities of state legislation and case law;
however, in examining the history of law in this
area, we can begin to map out some ways of allow-
ing courts both to preserve confidentiality and to
admit relevant records without violating this
important evidentiary privilege.

PSYCHOLOGIST-PATIENT PRIVILEGE UNDER
PROPOSED RULE 504 (REJECTED 1972)

The psychologist-patient privilege, unlike the
attorney-client privilege, did not exist in common
law. Because there is no clear history to direct
states in developing law around this issue, the con-
fidentiality of information divulged during thera-
py is protected by statutes that vary considerably
from state to state. In pursuit of a national stan-

dard, the U.S. Supreme Court tried to establish a
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federal psychologist-patient privilege in 1972.
However, Congress rejected proposed Rule of
Evidence 504 and, lacking national direction, most
states maintained their previous laws.

Rule 504 provides a blueprint for psychologist-
patient privilege standards in the evidentiary
codes of Florida, Hawaii, Idaho, Louisiana,
Nebraska, Nevada, New Hampshire, New Mexico,
New York, Oregon, Texas, and Wisconsin.! Other
states have adopted modified versions of Uniform
Rule of Evidence 2d 503, Congress’s second
attempt at establishing a national standard. Rule
503 defined psychological/psychiatric privilege as
a subset of a broader physician-patient privilege2
Still other states have refused to adopt any form of
Rule 504, choosing instead to retain their original
statutes on psychological/psychiatric privilege.3
However, as the most commonly used framework
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for developing individual state legislation, Rule
504 and its derivatives provide a useful starting
point for discussing the admissibility of mental
health records nationwide.

Rule 504 (Rejected 1972) Recognition
of Right to Psychological Confidentiality

Rule 504(b) reads in relevant part:

A patient has a privilege to refuse to disclose
and to prevent any other person from disclosing
confidential communications, made for purpos-
es of diagnosis or treatment of his mental, or
emotional condition, among himself, his psy-
chologist, or persons who are participating in
the diagnosis or treatment . . . including mem-
bers of the patient’s family.

In states with similar provisions, a litigant claiming
psychological / psychiatric privilege must show
that he or she was a “patient” of the mental health
care provider and that the communications made
to the provider were “confidential.”* An analysis
of psychological privilege depends upon the defin-
ition of these terms.

Definition of Psychotherapist
Rule 504(a)(2) defines a “psychotherapist” as

{(A) a person authorized to practice medicine in
any state or nation, or reascnably believed by the
patient so to be, while engaged in the diagnosis or
treatment of a mental or emotional condition,
including drug addiction; or (B) a person licensed
or certified as a psychologist under the laws of
any state or nation, while simitarly engaged.

Many states have modified Rule 504 by expanding
this limited definition to declare psychiatrists, psy-
chologists, therapists, social workers, and other men-
tal health professionals privileged under this law.5

Definition of Patient

Rule 504(a)(1) defines a “patient” as any “person
who consults or is examined or interviewed by a
psychotherapist.” Some states have understood
this definition selectively, applying privilege only
to patients of licensed psychologists or psychia-
trists.6 Others have extended the privilege to
patients of other mental health care professionals,
including marriage counselors, rape counselors,
and social workers.”

The Meaning of Confidential
Rule 504(a)(3) says in relevant part:

A communication or information is “confiden-
tial” if not intended to be disclosed to third per-
sons other than those present to further the inter-
est of the patient in the consultation, examination
or interview, or persons reasonably necessary for
the transmission of the communication or infor-
mation, or persons who are participating in the
diagnosis or treatment.

The U.S. Supreme Court recognized a federal
psychologist-patient privilege in Jaffee v. Redmond,
its recent decision that protection of confidential
communications between a psychotherapist and a
patient was an interest sufficiently important to
outweigh a need for probative evidence.® The
Court found that effective psychotherapy occurs
only when a patient is able to feel confidence and
trust in his or her therapist. Disclosure of confiden-
tial therapeutic materials jeopardizes that trust,
which in turn dilutes the quality of psychotherapy.?
Because the mental health of the nation’s citizens is
a “public good of transcendent importance,” a priv-
ilege protecting mental health care is justified 10

In general, therapy patients intend that their
communications with their mental health care
providers remain confidential so that they can be
treated effectively. The Wisconsin Court of
Appeals explains why this intent is objectively rea-
sonable in its analysis of the rationale underlying
the psychologist-patient privilege:

A patient must have complete confidence in a
psychotherapist to ensure effective therapy. The
psychotherapist-patient relationship has been
compared to that of the lawyer-client or the
priest-penitent. Because a threat to secrecy would
block successful treatment, the need for such a
privilege is evident.11

Since the therapeutic relationship stems from “a
high degree of candor,” some courts have held that
the patient would suffer severe injury if the privi-
lege were unduly violated.1?

However, a patient may waive the privilege if
the privileged communication occurred in the
presence of a third party. For instance, in divorce
litigation, one party may wish to introduce confi-
dential materials previously disclosed in the cou-
ple’s therapy. While courts in Indiana have
admitted such evidence,13 other state legislatures
have created a statutory exception for any case in
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which a third party is “participating in the diag-
nosis or treatment under the direction of the psy-
chotherapist.”'* Still other states, such as
Wisconsin, maintain that third-party disclosures
are probably not “confidential,” since whether a
communication is “intended to be disclosed to
third persons” turns on the “objectively reason-
able” belief of the patient.13

STATUTORY EXCEPTIONS TO PRIVILEGE
THAT MAY APPLY IN CUSTODY ACTIONS

Although the psychologist-patient privilege as
defined by Rule 504 is fairly comprehensive, it is
not absolute. Many states have included specific
exceptions to the privilege in their evidentiary
codes. Most states designate at least three cases
in which the privilege is automatically waived:
commitment for mental illness proceedings,
court-ordered examinations, and when the
patient relies on a mental or emotional condition
as an element of his or her claim or defense.16 A
fow states also make an exception whenever a
patient’s mental health is clearly relevant to a
child custody dispute.l” However, perhaps the
most significant exception in a custody matter
concerns the revocation of psychological privi-
lege when a party has deliberately put his or her
mental condition at issue.1® Since mental health
evaluations of a parent are often critical in mak-
ing custody decisions, legal discussion has cen-
tered around this exception.

When a Party Puts His or Her Mental State
at Issue

Rule 504(d)(3) reads in relevant part, “There is no
privilege under this rule as to communications rel-
evant to an issue of the mental or emotional condi-
tion of a patient in any proceedings in which he
relies upon the condition as an element of the
patient’s claim or defense.” Clearly, a party whose
defense cites psychological privilege while simul-
taneously claiming confidentiality of mentat health
records has forfeited the right to confidentiality.
But the practical applications of this thesis when
considered in the context of divorce litigation are
unclear. If a parent’s mental health is of paramount
concern in determining a child’s physical place-
ment, then that parent’s psychological history
should certainly be made available to the court. It
seems that a parent’s claim to confidentiality,
denying the court access to psychological records,
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is in direct conflict with preserving the best inter-
osts of the child. This logic leaves the courts with a
difficult question: Does it then follow that simply
by virtue of seeking custody, a parent automatical-
ly waives the right to confidentiality of mental
health records?'?

Relevance of a Parent’s Mental Health
Does Not by ltself Abrogate the Psychologist-
Patient Privilege

If mental health records in a custody dispute are
by definition admigsible under this exception, any
divorcing parent may be required to justify his or
her entire psychological history to the court. This
interpretation of the privilege, however, is bad
policy and violates privacy rights. Disclosure of a
person's mental health records is time consuming,
and, when unrelated to a placement determina-
tion, an inappropriate use of the court’s time. It is
also personally harmful to the patient, whose con-
fidential records are being made public. Some
states have dealt with this potential abuse of the
exception by enacting law stating that the rele-
vance of a parent’s mental health status does nof
negate privilege in a custody matter. For example,
in Navarre v. Navarre,20 the Michigan Court of
Appeals found that provisions of the Michigan
Child Custody Act requiring consideration of the
mental and physical health of the parties did not
take precedence over the general privilege statute.
The court noted:

All privileges exist at the expense of suppressing
valuable evidence. Indeed, were this not the case,
there would be no need for privileges at all. In
this context, potentia]ly valuable evidence regard-
ing the condition of parties to a custody dispute
rmust be sacrificed to the perceived greater good
of protecting physician-patient relationships.
Moreover, the court in this case was able, with
the plaintiff's participation, to gather information
with regard to her mental condition.?1

Similarly, in Griggs v. Griggs? although the
Missouri Court of Appeals interpreted statutory
provisions as directing the court to consider the
mental health of the parties in making a custody
decision, it also held that this provision was insuf-
ficient to waive psychological privilege under the
state’s general privilege statute. The Court of
Appeals did, however, note that psychological evi-
dence could be admitted when provided by a
court-appointed independent medical examiner.23
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Psychological Communications and Records
Provided by an Independent Medical Examiner

Appointing its own independent medical examiner
allows a court to acknowledge the relevance of
mental health information while preserving the
psychological /psychiatric privilege. In states that
require psychological confidentiality and psycho-
logical discovery, an independent medical examin-
er can fulfill both those requirements by providing
mental health data without violating a party’s
privilege 24 Florida, for instance, requires that the
mental health of the parties be considered in cus-
tody determinations under the “best interest of the
child” standard. In Roper v. Roper, the Florida
District Court of Appeal held that the appropriate
method of determining a party’s mental health was
not a waiver of the privilege, but rather a couri-
ordered examination.2> In Wisconsin, the option of
an independent medical examination is preserved
under Wis. Stat. § 804.10. Using this statute, the
court may admit information regarding a party’s
mental health as required under Wis. Stat. § 767.24
while simultaneously upholding the privilege of
Wis. Stat. § 905.04(2).

SEEKING CUSTODY SHOULD NOT NEGATE
RIGHTS PROTECTED BY PSYCHOLOGICAL/
PSYCHIATRIC PRIVILEGE

This article contends that a parent does not put his
or her mental condition at issue simply by seeking
custody or physical placement of a child.2¢ Rather,
it is the opposing party who brings a parent’s psy-
chological history into dispute by asserting that the
parent is psychologically unable to parent appro-
priately. But neither seeking custody nor claiming
psychological confidentiality indicates a relevant
mental health issue in and of itself; rather, these
claims are a demand for the opposing party to jus-
tify waiver of the privilege. Contesting a custody
action should not automatically invalidate the psy-
chologist-patient privilege.

Varying Rules

Some states have adopted the position articulated
here; others have not.

Privilege Supersedes Discovery

Some states have determined that privilege is not
negated merely because a parent contests cus-
tody. For example, in Schouw v. Schouw,?? the

Florida District Court of Appeal held that
although the mental health of parents is relevant
in a child custody case, one parent’s claim that the
other is mentally unstable fails to meet the stan-
dard for waiving privilege.?8 The Connecticut
Appellate Court found in Cabrera v. Cabrera?® that,
even if seeking custody raised the issue of a par-
ent’s mental health, that fact alone would not ren-
der otherwise privileged testimony admissible.
Some states have found that, while a parent’s
mental health is relevant to a custody determina-
tion, mere allegations of mental or emotional
instability are insufficient to put a parent’s mental
health at issue.30

Neither seeking custody nor claiming
psychological confidentinlity indicates
a relevant mental health issue in and of itself.

Privilege Is Waived in a Custody Dispute

On the other hand, some states have assumed a
radically different legal stance. For example,
Texas has enacted a statutory exception to psy-
chologist-patient privilege in custody matters.3!
In a few states, it is considered a given that a
party waives the privilege by actively contesting
custody.3? Those jurisdictions, for the most part,
have either enacted specific statutory exceptions
for such cases or expressed a preference for the
judge to first examine the evidence for relevancy

. through an in camera inspection.?3 However, in

these states the opposing party still must demon-
strate “beyond mere conclusory statements” that
determining custody requires a breach of confi-
dentiality.34 Similarly, Alabama holds that
although the privilege may be waived in custody
disputes, the trial court must be careful to consid-
er whether the waiver is the only method of
resolving an issue.3°

A handful of states hold that the policy interest
in determining children’s best interests outweighs
the benefit of preserving psychiatric confidentiali-
ty.36 These states argue that a child’s well-being is
more compelling than a parent’s right to psycho-
logical privilege. A New York court determined
that “the disclosure of privileged and confidential
mental health records may be permitted in child
custody upon a nonconclusory evidentiary show-
ing of relevancy and need.”3” In Alabama, a court
explained that “where the issue of the mental state
of a party to a custody suit is clearly in controversy,
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and a proper resolution of the custody issue
requires disclosure of privileged medical records,
the psychologist-patient privilege must yield.”38

Courts also routinely appoint experts in other
fields; there is no reason mental health should
be considered uniquely.

Other Options

An alternative means of informing the trial court of
a parent’s mental condition is an order for an inde-
pendent medical examination.3? The trial court
retains discretionary power to order a mental
examination of any party to a dispute.®0 Other
states have introduced court-ordered exams as the
best way to “balance competing interests” in cus-
tody disputes by providing the necessary informa-
tion without unfairly undermining the psycholo-
gist/psychiatrist-patient privilege.4! Those
opposed to this solution argue that the testimony
of a patient’s own psychologist would have more
evidentiary value than any information obtained
by a court-appointed psychologist.#2 However, this
argument fails to take into account the fact that
courts have “long relied upon the testimony of psy-
chiatrists to determine a person’s mental condition”
in a variety of civil and criminal proceedings.43
Courts also routinely appoint experts in other
fields; there is no reason mental health should be
considered uniquely.

Future Legislation

Policy considerations dictate that, in the absence of
a national standard, states should develop law
enabling parents to seek custody without waiving
psychological confidentiality. Such laws would
preserve psychological / psychiatric privilege while
allowing parents in need of mental health treat-
ment to seek therapy without fear of disclosure.
The U.S, Supreme Court’s recent endorsement of
psychological privilege in its Jaffee v. Redmond deci-
sion offers a national precedent for state legisla-
tures to emulate. In Jaffee, the Court found that pre-
serving psychotherapist-patient privilege took
precedence over satisfying evidentiary require-
ments. Arbitrarily waiving psychological privilege
in all custody disputes is bad law; courts would
benefit from statutory guidelines indicating which
right prevails under what circumstances.
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PSYCHOLOGIST-PATIENT PRIVILEGE
SHOULD BE UPHELD IN CUSTODY CONTEXT

Protecting children caught in a custody dispute is
unequivocally an important public policy goal.
However, in the absence of a statutory provision or
clear case law, courts seem caught between pre-
serving confidentiality and upholding the best-
interests-of-the-child standard. These two seem-
ingly irreconcilable needs, however, do not neces-
sarily conflict. By admitting mental health evi-
dence through the use of an independent medical
examiner, parents’ psychological confidentiality
rights are preserved, and children's rights are pro-
tected as well.

Psychologist-Patient Privilege and the Due Process
Rights of Children

In Kinsella v. Kinsella,** a New Jersey court noted
that litigants who are not children are also “per-
sons” within the 14th Amendment and that

[a]ll persons have the right not to be deprived of
life, liberty and property without due process of
law. The purpose of offering relevant evidence in
court is to affect life, liberty or property, and the
function of a privilege is to exclude relevant evi-
dence. The argument propounded in M. v. K45
therefore leads to the conclusion that every suc-
cessful assertion of a privilege violates a litigant’s
right to due process. But evidentiary privileges
have been too firmly embedded in our statutes
and common law for too long for them now to be
so freely overridden on constitutional grounds.46

Criminal defendants, whose liberty is at stake
and whose due process rights have been the sub-
ject of innumerable appellate opinions, do not have
the unfettered right to put all available evidence
before the fact finder. In Monfana v. Egelhoff,4’ the
U.S. Supreme Court characterized as “indefensi-
ble” the due process clause’s guarantee of the right
to introduce all relevant evidence.48 The Court
held that, while the due process clause places lim-
its on restrictions of the right to introduce evi-
dence, it does so only where the restriction
“offends some principle of justice so rooted in the
traditions and conscience of our people so as to be
ranked as fundamental.”4?

In Jaffee v. Redmond, > the Supreme Court held
that because all 50 state legislatures had judged
psychological privilege a significant policy issue,
protecting confidential communications was a suf-
ficiently important interest to outweigh the need
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for probative evidence.51 Given the unanimous
nationwide legislation on this issue, psychological
privilege clearly does not “offend some principle
of justice so rooted in the traditions and conscience
of our people so as to be ranked as fundamental,”
and hence meets the due process criteria.

Psychologist-Patient Privilege and the Best
Interests of Children

Protecting the confidentiality of mental health
records actually serves the best interests of chil-
dren. The courts may obtain information about a
parent’s mental health by appointing an indepen-
dent medical examiner. The evidence obtained
through an independent examination allows a
court to evaluate a parent’s abilities accurately and
make a placement determination accordingly, pro-
tecting the child’s best interests. Independent
examinations also preserve the parent’s psycholog-
ical privilege. If the privilege is eroded, parents
who require psychological treatment may be reluc-
tant to seek it, fearing that any information
divulged in therapy may lead to disastrous legal
consequences, It is in a child’s best interest to have
a psychologically healthy parent; without the pro-
tection of confidentiality, the law would endanger
that interest.>2 The U.S. Supreme Court has identi-
fied the mental health of our citizenry as a public
good “of transcendent importance.”>® The mental
health of citizens is even more important when
those citizens are parents, whose psycholegical
soundness has a compelling effect on both parent
and child.

CONCLUSION

While no national standard has been established
regarding the admissibility of mental heaith
records in custody disputes, both state legislation
and national case law delineate appropriate public
policy. A litigant’s psychological and/or psychi-
atric records should remain inadmissible in
divorce, custody, and placement proceedings. In
the absence of an applicable state statutory excep-
tion, these records fall squarely within the psychol-
ogist-patient privilege. Courts may admit psycho-
logical discovery without compromising confiden-
tiality by appointing an independent medical
examiner, protecting both the best interests of the
child and the parents’ rights to confidentiality.
Parents should not be forced to sacrifice their psy-
chological / psychiatric privileges in attempting to

preserve their right to parent their children, nor
should children be made to suffer the conse-
quences of their parents failing to receive adequate
medical care. Recent federal case law supports this
understanding of psychological privilege, suggest-
ing a direction for future state legislation.
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