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hether a parent should be permitted
Wto relocate with a child over the other

parent’s objections poses a dilemma
that has historically vexed the family court sys-
tem. Inevitably, one parent will feel as if he/she
lost, either because a desired move is prevented
or because close and frequent access to a child is
precluded. Due to changes in societal and family
structures including the increased divorce rate,
increased out-of-wedlock births, a rise in women’s
employment and college attendance, increasing
attempts by non-custodial fathers to play a greater
role in their children’s lives, and the overall
increased mobility of American society, relocation
promises to be a significant issue facing courts for
the foreseeable future.! Therefore, it is impera-
tive to develop a legal standard that adequately
addresses the myriad factors and motivations
driving relocation, and its potential effects on par-
ents and children.

In response to the increase in frequency and com-
plexity of relocation disputes, courts and scholars
have attempted to define the proper standards to
apply in these cases. Despite these efforts, nothing
even approaching uniformity has been achieved.?
The states have developed their own idiosyncratic
Jaws through a patchwork of presumptions, bur-
dens, factors, and public policy concerns, though
there is a clear trend among the states in favor of a
relocating custodial parent.?

The literature and research on the effects of relo-
cation and frequent non-custodial parent contact
on children has also failed to achieve consensus,
as recognized by numerous authors.? The Ameri-
can Academy of Matrimonial Lawyers, in drafting
its Model Relocation Act, also failed to agree on the
appropriate allocation of the burden of proof, and
instead offered three options for states to choose.’ It
is clear that neither law nor social science currently
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offer a definitive and widely-accepted solution to
relocation disputes.

In this article, I will define the dispute sur-
rounding the relocation controversy by reference to
opposing schools of thought on the relative impor-
tance of the custodial and non-custodial parents’
relationship with a child, and the effect each posi-
tion has on relocation analysis. After a summary
of the various state approaches to the relocation
issue, I will discuss two major theories governing
relocation matters. First, [ will analyze the impoz-
tance of the primary custodial parent/child bond
as a justification for presumptions granting the
custodial parent wide latitude to make relocation
decisions. Next, I will examine the benefit to chil-
dren by remaining in close contact with the non-
custodial parent as a basis for restricting the cus-
todial parent’s attempts to relocate. My purpose is
not necessarily to accept one body of research over
the other. Rather, I will demonstrate that, since the
state of commentary and social science research on
relocation issues is far from clear, and in some cases
directly contradictory, a presumption in favor of a
custodial parent’ s relocation decision rests on ques-
tionable grounds. Since the current state of knowl-
edge on this subject does not clearly support one
view over the other, a presumption in these cases
is inappropriate. Presumptions in favor of the cus-
todial parent should be removed from the laws in
states such as Arkansas, Wyoming, Minnesota, and
Wisconsin, with each case being decided based on
its particular facts and circumstances.
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STATE APPROACHES TO RELOCATION

State efforts to address relocation generally
fall into three very broad categories, © though the
national trend in relocation cases is in favor of the
custodial parent’s ability to relocate with the child.’
First, some states employ a presumption in favor of
the custodial parent’s flexibility to make life choices
for himself/herself and the child, and in recogni-
tion of the primary custodial parent/child attach-
ment. For example, in Blivin v. Weber, the Arkansas
Supreme Court held that a non-custodial father
with substantial physical placement was required
to rebut a presumption in favor of the custodial
mother’s relocation, even in absence of any real
advantage resulting from the move.® Other courts
have reached similar conclusions. See, e.8., Watt v.
Watt, 971 P.2d 608, 614 (Wy. 1999)(relocation is not
sufficient, by itself, to establish a change in circum-
stances and overcome the presumption in favor of
continued primary placement with the custodial
parent); Auge v. Auge, 334 N.W.2d 393, 398 (Minn.
1983)(issues of custodial autonomy, r€s judicata, and
primary parent /child stability demand that courts
may not prohibit custodial parent’s relocation
absent showing by preponderance of the evidence
that the move is not in the child’s best interest).
Some states have enshrined presumptions in favor
of the relocating parent in their legislative codes.’

Second, a minority of states take the opposite
approach in employing a presumption against
relocation. This view recognizes the importance of
the non-custodial parent/ child relationship and
attempts to maximize the child’s time with both
parents.”® For example, the Alabama Code states
that there shall be a rebuttable presumption that
a change of principal residence of a child is not in
the best interest of the child. Ala. Code 30-3-169.4.
Applying this statute, the Court of Civil Appeals in
Toler v. Toler, So.2d ____ (Ala. Civ. App. 2006)
held that the mother’s burden was not met when
the father exercised daily placement, mother had
interfered with visitation, and the child had devel-
oped positive, stable relationships by virtue of his
long-term residence in the home community. "

Rather than invoke a presumption, some states
place the burden of proof of the child’s best inter-
ests on one parent.”? These burdens in many ways
act in the same way as presumptions,” often by
placing a heavy burden on the non-custodial par-
ent to demonstrate that relocation is particularly
harmful to the child’s well-being. The amorphous
distinction between presumptions and burdens
is clear in Russenberger v. Russenberger, 669 So. 2d
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1044, 1046, n.6 (Fla. 1996), in which the Florida
Supreme Court adopted a burden-based test for
establishing what is admittedly a presumption in
favor of the custodial parent. Other states require
the non-custodial parent to show the custodial par-
ent’s vindictive purpose,’ or necessity of a change
in custody.® Even if the burden is placed on the
custodial parent, it is typically set very low.'¢ Since
a certain amount of difficulty and disruption is pre-
sumed in all relocations, courts often require proof
of serious detriment to the child before they will
prevent a move. For example, the Court of Appeals
of Towa has held that a prohibition on relocation is
improper simply because the move is traumatic for
the child.”” Burdens on the non-custodial parent are
often set so high that they are rarely, if ever, met.”®
Third, some states employ a neutral model with-
out applying presumptions or burdens, but instead
requiring the court to decide relocation disputes on
a case by case basis.” This approach ensures that
each case is decided on its specific facts and cir-
cumstances, and involves detailed, and admittedly
time-consuming, fact finding. As the New Mex-
ico Supreme Court stated in Jaramillo v. Jaramillo:
[Alllocating burdens and presumptions . . . does
violence to both parents’ rights, jeopardizes the true
goal of determining what in fact is in the child’s
best interests, and substitutes procedural formalism
for the admittedly difficult task of determining, on
the facts, how best to accommodate the interests of
all parties. . . ® The Colorado Supreme Court, exten-
sively quoting Jaramillo, recently adopted this neu-
tral model as applied to its OWn relocation statute.”
Some states combine the above approaches into
a two-tier analysis, depending on the amount of
placement time the relocating parent enjoys. For
example, in Wisconsin, if the relocating parent has
placement for the greater period of time, the move
is presumptively in the child’s best interests; if the
parents enjoy substantially equal placement, no pre-
sumption applies. Wis. Stat. ' 767.481. By focusing
on the amount of placement time, subsection (3)(a)
makes that parent with greater placement analo-
gous to the custodial parent referenced in most
statutes and literature, and applies a presumption
in favor of relocation.”” Tennessee employs a similar
model, granting a presumption in favor of reloca-
tion to a parent with the greater amount of place-
ment time, but withdrawing the presumption in
cases of substantially equal placement. Tenn. Code
Ann ‘ 36-6-108. Tennessee’s relocation statute is far
more detailed than Wisconsin’s in that it applies
different factors based on whether a presumption
exists, and exhaustively defines what constitutes
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harm to a child for purposes of defeating a reloca-
tion attempt. Tenn. Code Ann. * 36-6-108(c)-(e). The
statutory definition of specific and serious harm
includes inadequate medical and educational facili-
ties, the presence of domestic violence or substance
abuse, the custodial parent’s emotional instability,
relocation to a foreign country that does not pro-
tect non-custodial parents’ rights and, interestingly,
emotional harm resulting from lack of contact with
a non-custodial parent on whom the child relies for
emotional support, nurturing and development.
Tenn. Code Ann. ‘ 36-6-108(d). If the presumption is
rebutted, the court then applies the same factors as
in the case of equal placement. Tenn. Code Ann. *
36-6-108(e).

SOCIAL SCIENCE RESEARCH/LITERATURE

The varied state approaches to relocation cases
derive at least partly from the available social sci-
ence research of the effects on children of post-
divorce relocation and custodial/non-custodial
parent contact. It is undisputed that children’s
post-divorce adjustment is best served by main-
taining a positive relationship with both parents.
Less parental conflict results in better parent-child
relationships and less adjustment problems.*
However, the optimal level of post-divorce con-
tact between a child and non-custodial parent is
unclear. One view holds that non-custodial par-
ents have little or no impact on a child’s posi-
tive adjustment and can even be detrimental.®
[N]either increased duration nor frequency of vis-
its has a measurable favorable effect on the child’s
emotional well-being . . . A negative correlation
has, however, been clearly established* On the
other hand, a separate body of research has found
that frequent contact between the child and non-
custodial parent is a positive factor in the child’s
well-being.? Relocation away from the non-cus-
todial parent usually results in less contact and
involvement in the child’s life.® However, frequent
and consistent contact with non-custodial parents
has often been found to result in greater adjust-
ment in regards to self-esteem, academic perfor-
mance, and behavior.® Other studies have found
that too-infrequent contact with a non-custodial
parent can be detrimental to the child’s well-being
because a vacation or Disneyland parent does not
have the same opportunities for involvement in
the child’s life,® particularly with routine bond-
ing activities such as assisting with homework,
attending and supporting extracurricular activities,

or simply resolving daily social or school issues.
Similarly, the effect of moves on children of both
divorced and intact families has been characterized
as generally deleterious.* Braver, Ellman & Fabri-
cius’ study also demonstrated a preponderance of
negative effects resulting from one parent’s relo-
cation away from the other parent, including less
financial support, hostility, stress, negative parental
perceptions, and physical and emotional health.®

Stability and consistency are almost universally
recognized as important factors in children’s posi-
tive post-divorce adjustment.® Stability, however, is
an inherently loaded term and can be legjtimately
cited by both sides of the debate as a persuasive
justification. The malleability of this term has been
recognized by numerous sources.* In one view, sta-
bility is best achieved by permitting the custodial
parent and child to relocate, thus maintaining the
child’s bond with the primary care parent. Stability
is readily understood to mean stability within the
household, not stability of geographic location.® If
the household is defined as the new family unit of
custodial parent and child, then stability is clearly
furthered by permitting relocation to keep that rela-
tionship intact. The non-custodial parent is thus
treated as any other nonhousehold member.*

On the other hand, relocation removes the child
from his familiar surroundings, breaking bonds
with family, friends, and other community rela-
tionships.” These relationships could otherwise
assist in coping with the divorce, so their loss could
be particularly difficult.® At the same time as the
child loses familiar bonds, he is required to accli-
mate himself to the new situation, which may not
be as comfortable or appropriate.” Since it is recog-
nized that children do best when changes in their
post-divorce lives are kept to a minimum, these sig-
nificant upheavals in their routines, coupled with
the stress of the divorce itself, can have negative
consequences.®

Dr. Judith Wallerstein argues that, because
post-divorce relocation is becoming more com-

~mon, a child’s community and support network

is not a legitimate source of stability. According to
Dr. Wallerstein, forcing parents to remain in the
same place threatens the child’s stability by weak-
ening the primary bond with the custodial parent.*
However, this view assumes that a relocation will
benefit the child, and dismisses whatever family,
friends and community structures the child has
enjoyed, regardless of their strength or duration.
No reason is given for this disregard of existing
stable support networks. Further, research indi-
cates that the majority of parents do not relocate




post-divorce.? It may be more logical, given the
focus on avoiding further disruption to the child,
to encourage existing support structures to ease the
child through the divorce process.

DOMINANCE OF THE CUSTODIAL PARENT/
CHILD RELATIONSHIP

The preference for the custodial parent is best
exemplified by the work of Dr. Judith Wallerstein.
Dr. Wallerstein submitted an extremely influential
amicus curige brief in the Burgess case that helped
form the basis for that court’s opinion establishing
a presumption in favor of the custodial parent’s
relocation with the child.® In Burgess, a mother
with joint legal and primary physical custody
sought to relocate to a new community with the
two children, citing better job opportunity and bet-
ter medical care and education for the children.
The father objected and sought primary placement,
claiming that the greater distance would inter-
fere with his placement schedule. The California
Supreme Court found that under California stat-
ute * 7501, the mother had a presumptive right to
determine the children’s residence, and that the
father had not shown that the proposed relocation
would be detrimental to the children, sufficient to
overcome that presumption.# The Court reasoned
that prohibiting a custodial parent’s relocation
would interfere with the primary parent/child
relationship and inappropriately inject the courts
into that parent’s family decisionmaking.

Both Burgess and Dr. Wallerstein’s brief have
since been widely cited to support custodial par-
ents’ relocation attempts. In essence, Dr. Wallerstein
argued that the most important factor in a child’s
post-divorce adjustment is a strong relationship
with the custodial parent.® This relationship pro-
vides the primary source of stability in the child’s
post-divorce life.* Additionally, since the custodial
parent has primary responsibility for the child’s
care and needs, that parent should be permit-
ted wide latitude in determining the best method
of providing for those needs.” The non-custodial
parent may play an important role in the child’s life,
but the bond with that parent is still considered sec-
ondary.® Absent extremely limited circumstances,
the custodial parent should be permitted to relocate
with the child in order to keep that primary bond
intact.® If the custodial parent believes that reloca-
tion is in the child’s interest, that decision should be
presumed correct. Thus, a presumption in favor of
the move is appropriate.®
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This view is based on the concept that, post-
divorce, a new family unit, consisting of the cus-
todial parent and child, has taken the place of the
previous traditional unit.” The non-custodial parent
is not a part of this new family.® In this sense, state
interference, even under a best interest standard,
is unwarranted. Since the state generally does not
interfere in traditional family decisions, interfer-
ence in this new family’s relocation decision is also
unwarranted.®

From this perspective, the interests of the child
are presumed aligned with the happiness and
well-being of the custodial parent.* Simply stated,
what is good for the custodial parent is good for
the child.® It is not always necessary that the cus-
todial parent show that the move is in the child’s
best interests.® The custodial parent has thus been
able to justify relocating with the child for varied
reasons that seem mainly to involve the parent’s
interests. Courts have permitted relocation for
the following reasons: a custodial parent’s desire
to be closer to family, employment or educational
opportunities, remarriage, and a new spouse’s job
opportunity, among others.¥ In these cases, the
custodial parent is the direct beneficiary of the
relocation; the benefit to the child is indirect, at
best.

Alignment of Interests

This approach is predicated on the notion that,
because the interests of the custodial parent and
child are presumed to be aligned, any detriment
to the custodial parent if the move is prevented is
also imputed to the child. If the custodial parent is
denied relocation to meet his/her needs, he/she
may suffer negative emotional and financial diffi-
culties that will negatively impact the child,*® such
as depression, financial constraints, resentment
of the child, and overall diminished parenting.”
The child may also experience guilt since he/she
was the cause of the custodial parent’s difficul-
ties.® The Pennsylvania Supreme Court has stated
that [the custodial parent’s] ability to be an effec-
tive parent to her children is seriously undermined
by the difficulty and unhappiness of her life in
Pennsylvania. Conversely, there is no question that
the move . . . is likely substantially to promote the
well-being of the mother and, consequently make
her a more effective, superior parent. We think it
is fundamental that the best interests of the chil-
dren cannot . . . be severed from the interests of the
mother with whom they live and upon whose men-
tal well-being they primarily depend. ¢
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Therefore, under this approach, the purpose for
the move is irrelevant, and no restrictions should
be placed on the custodial parent’s decision. The
law should allow the custodial parent to move . .
- whenever she decides to move and for whatever
reason. Courts should exercise discretion only in
adjusting the noncustodial parent’s visitation sched-
ule.®2 Some commentators take the position that the
non-custodial parent need not even be notified prior
to the custodial parent’s relocation with the child.®

Some courts will deny the relocation if it is done
out of spite or anger towards the non-custodial par-
ent, particularly if the purpose is solely to interfere
with the non-custodial parent’s relationship with
the child. However, some commentators claim that
even this limited action represents an unwarranted
intrusion by the court and non-custodial parent on
the custodial parent. According to Bulow & Gel-
man, [e]ven when it can be clearly established that
the only reason for the move is the custodial par-
ent’s hostility towards the ex-spouse, relocation
should be permitted.

This situation places the non-custodial parent
at the virtual mercy of the custodial parent. Taken
further, non-custodial placement may be based
entirely on the whim of the custodian.® The non-
custodial parent should have no legally enforce-
able right to visit the child, and the custodial parent
should have the right to decide whether it is desir-
able for the child to have such visits.® This view has
not received wide acceptance.” The non-custodial
parent would thus be forced to move to modify
custody in order to have any standing to object to
the relocation.

An Interesting Example

The dialogue between Wisconsin’s courts and
legislature provides an interesting example of the
complexities inherent in relocation disputes. In
Kirkovliet v. Kirkvliet, the Wisconsin Court of Appeals
determined that, although presumptive reloca-
tion imposed a heavy burden and harsh result on
the non-custodial parent, that parent should be
permitted to relocate despite the lack of legiti-
mate reasons, and regardless of the involvement
of the non-custodial parent.®® The parents in this
case shared joint custody and placement of their
four children. Ms. Kerkvliet was awarded primary
placement, though Mr. Kerkvliet enjoyed a good
relationship with his children and maintained daily
contact with them.*

Six years post-divorce, Ms. Kerkvliet petitioned
to relocate with the children from Wisconsin to

Florida for reasons including the racial composition
of the school system, the community’s value system
and lifestyle, Florida’s landscape and weather, the
welcoming nature of Florida’s residents, and a dif-
ferent situation. Although the Court characterized
these reasons as feeble and insensitive, and found
that Mr. Kerkvliet was a model non-custodial par-
ent, it held that a non-custodial parent’s only
recourse was to modify custody and placement.”
Because Ms. Kerkvliet was an effective parent and
was the children’s primary caretaker, it was not in
the children’s best interests to grant legal custody
and primary placement to Mr. Kerkvliet”? The
Court thus accepted the view that custodial parents
should be granted extremely wide latitude in relo-
cation decisions.

The Wisconsin legislature responded swiftly
with the enactment of Wis. Stat. 767.481, which
limits Kerkoliet significantly. It permits the non-cus-
todial parent to move to prohibit the relocation, and
allows the court to consider whether the move is in
the child’s best interest.”Kerkuliet has also been lim-
ited by Hughes v. Hughes, which held that where the
only potential substantial change in circumstance
is the proposed move; * 767.451-the statute govern-
ing revisions of custody/placement applies when
the moving party asserts that circumstances other
than those associated with a proposed move have
changed.” Therefore, the non-custodial parent may
move for a revision of custody/placement under *
767.451 for separate reasons unrelated to the move,
potentially avoiding the presumption.

IMPORTANCE OF THE NONCUSTODIAL
PARENT/CHILD RELATIONSHIP

The supposed dominance of the custodial par-

~ent/child relationship has been criticized as resting

on questionable or mischaracterized social science
research, gender bias, and exclusion or minimi-
zation of the non-custodial parent.”” Focus on the
custodial parent/child relationship diminishes the
benefits of non-custodial parent involvement when,
in fact, a significant body of research has found that
the non-custodial parent/child relationship carries
important benefits. Indeed, as noted by Dr. Rich-
ard Warshak, Wallerstein’s earlier findings, as well
as other oft-cited studies, unequivocally noted the
importance of non-custodial parents, particularly
fathers, in children’s adjustment.” Additionally,
Warshak claims that Wallerstein’s research ignores
numerous studies indicating the importance of
regular placement with non-custodial parents.”




Braver, Ellman and Fabricius also find it troubling
that much indirect and controversial research has
played a significant role in the trend towards per-
mitting moves by custodial parents.”

Limited or infrequent contact with non-custodial
parents has important implications for both children
and parents. Non-custodial parents who cannot see
their children regularly are prevented from tak-
ing part in daily activities that build strong bonds,
including supervision of homework, discipline, con-
flict resolution, familiarity with children’s friends,
and all manner of relatively minor day-to-day activ-
ities.” This limited interaction negatively impacts
the depth and richness of the parent/child relation-
ship.® If the post-divorce family structure is limited
to the custodial parent and child, the non-custo-
dial parent is relegated to the status of a visitor or
stranger. This simply perpetuates the “Disneyland
Dad” syndrome, which Warshak and others argue
does not permit maintenance and growth of strong
bonds between parent and child.® The exclusion of
the non-custodial parent from the family unit con-
tradicts the ample body of research indicating the
importance of relationships with both parents.®

Further, failure to maintain a close relation-
- ship with the child may lead to withdrawal by a
non-custodial parent, thus increasing the custodial
parent’s burden.® Such withdrawal, in addition to
weakening the parent/child relationship, may also
have negative financial consequences, since less
involvement seems to be correlated with a decrease
in financial support.® A review of the research
indicates that sole custody families suffer from
increased abuse, stress, economic instability, poor
parental adjustment, and increased litigation.® If
one parent moves away with the child, that parent
becomes in essence, a single parent. Since limited
help is available to the custodial parent, the stresses
of parenthood fall disproportionately on that par-
ent.® It thus seems logical that stress, financial con-
straints, and general parenting difficulty would
increase, which appears to be confirmed by the
research.¥ Instead of easing the burden on a custo-
dial parent, relocation may have the opposite effect.

If relocation and infrequent non-custodial place-
ment may negatively affect the child and parent,
an assumption that the custodian’s and child’s
interests are aligned may not be appropriate.
Such an assumption fails to consider the potential
divergence of interests between the child and cus-
todian. For example, the benefits of the move
may not be realized, the child may miss the par-
ent left behind, the child’s bond with that parent
may weaken, the child may wish to remain close
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to friends, and may experience reluctance and dif-
ficulty with traveling.®® Warshak also noted a sig-
nificant body of research suggesting that frequent
relocation was correlated with academic, eco-
nomic, and behavioral problems.* “[Clourts would
be mistaken to assume . . . that children benefit
from moving with their custodial parent whenever
the custodial parent wishes to make the move . . .
[T]here is no empirical basis on which to justify a
legal presumption that a move by the custodial
parent to a destination she plausibly believes will
improve her life will necessarily confer benefits on
the child she takes with her.”® Although Waller-
stein states that children’s wishes should be con-
sidered, an assumption in favor of relocation does
not adequately account for the possibility that the
child’s and parent’s interests may not perfectly
align. Indeed, numerous studies demonstrate that
children desired more contact with the non-custo-
dial parent.” If children’s wishes are truly to be con-
sidered, it is difficult to see how these findings can
be ignored.

Intangible Factors

Social science research may also have diffi-
culty measuring “intangible” factors, as well as
accounting for the wide range of family dynamics.
For example, it may be difficult for social science
to definitively determine the impact on the child
of missing a parent or of a parent not sharing the
child’s first recital or not knowing the child’s best
friend.” Also, factors such as culture, socioeconomic
circumstances, children’s age, parental stress, and
pre-existing psychological issues, among others,
can all have an effect on the relationship dynamic in
the post-divorce family.®® Additionally, studies that
rely on self-reporting by custodial parents (usu-
ally mothers) may not account for potential bias.*
Numerous studies demonstrate that a significant
amount of custodial parents admit to interfering
with the non-custodial parent’s relationship with
the child and see no value in that relationship.”
Failure to account for these factors may skew the
results in favor of the custodial parent.

Gender bias may also play a role in research find-
ings since, in the majority of post-divorce custody
arrangements, the mother is the custodial parent.*
Therefore, most social science research has focused
on the father as the non-custodial parent.” Focusing
on the mother/child relationship risks devaluing
the father/child relationship. However, as stated
above, a significant body of research indicates that
fathers play an important role in their children’s
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well-being. Further, research indicates an increase
in joint custody and greater father/child involve-
ment, such that presumptions of the mother as pri-
mary parent may not be as justified as they once
may have been %

THE CUTOFF POINT

An additional problem raised by the custodial/
non-custodial distinction is the cutoff point where
a parent becomes “custodial” for purposes of the
presumption.” Is a parent “custodial” if he/she
does 50 percent of the care? 60 percent? 75 percent?
The ALI Principles suggest that a “simple majority
of 51 percent should not be enough to trigger [the
presumption]. A percentage between 60 and 70 per-
cent falls within a reasonable threshold range.”1®
Wallerstein herself recognizes that the “custodial”
parent is not always the parent primarily respon-
sible for the child’s day-to-day care, and that the
child’s most significant relationship may be with
the non-custodial parent.’® In Wisconsin, the dif-
ference between parents with a “greater period of
time,” who are entitled to a presumption, and those
with “substantially equal placement,” is unclear.
Is 51 percent enough to be the “greater period of
time?” In an unpublished decision, the Court of
Appeals suggested that a mathematical calculation
of placement can be used to identify which parent
is entitled to the presumption.’® The relocating par-
ent claimed that a 60/40 placement schedule in her
favor resulted in the “greater period of time” under
the statute.® The Court seemed to accept that a
60/40 arrangement would entitle the parent to the
presumption.!*

Since the state of knowledge regarding non-cus-
todial parent/child contact and the effects of relo-
cation are less than clear, applying a presumption
in favor of relocation may not be appropriate. In
fact, many authors argue that the burden should be
on the relocating custodial parent.! According to
Braver, Ellman and Fabricius, “[flrom the perspec-
tive of the child’s interests, there may be real value
in discouraging moves by custodial parents . . . in
cases in which the child enjoys a good relation-
ship with the other parent.”"% Rather than apply-
ing presumptions either way, many authors favor
a case by case approach that is dependent on the
particular circumstances of each family. According
to Leben and Moriarty, “[t]here is certainly suffi-
cient evidence in support of the importance of the
contact between non-custodial parents and chil-
dren to justify a careful look at the best outcome for

each case rather than a predetermined outcome.” "
Gindes echoes this careful, individualistic approach
in being “reluctant to conclude that custodial moth-
ers should be allowed to relocate without careful
consideration of the circumstances in the particular
case.”'® Certainly, given the wide disparity in fam-
ily structures, at the very least it seems appropri-
ate to consider each case on its particular facts and
circumstances, rather than applying a blanket pre-
sumption in favor of relocation.

CONCLUSION

The above discussion is intended to highlight
the disagreement in both the legal and psychoso-
cial research communities as to the importance of
each parent’s relationship with a child, allocation
of parental decision-making authority, and the fac-
tors affecting children’s post-divorce adjustment, as
applied to relocation disputes. It should be appar-
ent that, despite the national trend in favor of per-
mitting custodial parent/child relocation, research
supporting such a trend is far from clear. In light of
such significant disagreement, presumptions explic-
itly adopting the primary custodial parent/child
dynamic as their foundation lack a sound basis in
available social science data. Such presumptions
inherently minimize the contributions of non-
custodial parents in the face of a sizeable body of
research indicating the important role these parents
can play in their children’s post-divorce adjustment.
Additionally, presumptions apply across the board
to all families, whether or not a particular family fits
into the basic model. Until and unless more defini-
tive evidence can be found, presumptions favorable
to custodial parent relocations, such as that con-
tained Wis. Stat. § 767.481(3)(a), should be removed
in favor of a case by case approach that accounts for
each family’s individual circumstances.
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